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shall direct the Director General to cause an 
investigation to be made into the matter:

Provided that if the subject matter of an information 
received is, in the opinion of the Commission, 
substantially the same as or has been covered by any 
previous information received, then the new 
information may be clubbed with the previous 
information.

The object of the present Knowledge Bank Article is to look into how the inquiry 
into the existence of dominant position is conducted by the Authority and what 
powers the Authority has in doing so.
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Section 4 of the Act prohibits the abuse of dominant 
position by an enterprise or group. Existence of 
dominance does not constitute a per se violation, but 
its abuse does.Thus, an inquiry into abuse shall have 
three phases: (i) demarcation of relevant market; (ii) 
determination of dominance; and (iii) indulgence into 
abuse. If the CCI is of the opinion that there exists a 
prima facie case, then under section 26 of the Act it 
shall direct the Director General to cause an 
investigation to be made into the matter.

19. (1) The Commission may inquire into any alleged 
contravention of theprovisions contained in 
subsection (1) of section 3 or sub-section (1) of

Section 26 of the Act provides for the procedure to be 
followed by the CCI in inquiries, under section 19, 
into cases of anti-competitive agreements and abuse 
of dominant position. The amendment has substituted 
the section by a new section.

“26. (1) On receipt of a reference from the Central 
Government or a State Government or a statutory 
authority or on its own knowledge or information 
received under section 19, if the Commission is of 
the opinion that there exists a prima facie case, it 
shall direct the Director General to cause an 
investigation to be made into the matter:

The new section 26 is as follows:

(a) [receipt of any information, in such manner and] 
accompanied by suchfee as may be determined by 
regulations, from any person, consumer or their 
association or trade association; or
(b) a reference made to it by the Central Government 
or a State Government or a statutory authority.

section 4 either on its own motion or on—

(2) Where on receipt of a reference from the Central 
Government or a State Government or a statutory 
authority or information received under section 19, 
the Commission is of the opinion that there exists no 
prima facie case, it shall close the matter forthwith 
and pass such orders as it deems fit and send a copy 
of its order to the Central Government or the State 
Government or the statutory authority or the parties 
concerned, as the case may be.

(3) The Director General shall, on receipt of direction 
under sub-section (1), submit a report on his findings 
within such period as may be specified by the 
Commission.
(4) The Commission may forward a copy of the 
report referred to in sub section (3) to the parties 
concerned:
Provided that in case the investigation is caused to be 
made based on reference received from the Central 
Government or the State Government or the statutory 
authority, the Commission shall forward a copy of 
the report referred to in subsection (3) to the Central 
Government or the State Government or the statutory 
authority, as the case may be.
(5) If the report of the Director General referred to in 
sub-section (3) recommends that there is no 
contravention of the provisions of this Act, the 
Commission shall invite objections or suggestions 
from the Central Government or the State 
Government or the statutory authority or the parties 
concerned, as the case may be, on such report of the 
Director General.

[1] Book on “Competition Law in India – Policy, Issues and Developments” authored by T. Ramappa, Third Edition published in 2014, Pg. 277 to 278
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[2]  Book on “Competition Law in India – Policy, Issues and Developments”
authored by T. Ramappa, Third Edition published in 2014, Pg. 279 to 280

[3] Book on Competition law in India – Policy, Issues and Developments, 
Third Edition 2014, Pg. 195 authored by T. Ramappa

Section 26(6): Under the original sub-section, if, after hearing 
the complainant, the CCI agreed with the recommendation of the 
DG, it had to dismiss the complaint. It did not provide 
communicating the decision to the complainant. The new sub-
section (6) of section 26 is the extension of the principle and the 
CCI shall in that event, viz that there is no contravention of the 
provisions of this Act, close the matter forthwith and pass 
appropriate orders and communicate them to the Central 
Government or the State government or the statutory authority or 
the parties concerned as the case maybe.

Section 26(7): The original section 26(7) provided that the CCI, 
where it considered that further inquiry was called for it, shall 
direct the complainant to proceed with the complaint. The 
amended section 26(7) provides that, in that case, the CCI may 
direct further investigation in the matter by the DG or cause 
further inquiry to be made in the matter or itself proceed with 
further inquiry in the matter in accordance with the provisions of 
this Act.

Thus, Section 26 of the Act includes all the orders that the CCI 
can pass to carry out the procedure for inquiry under Section 19 
of the Act. This Section explicitly gives CCI the power to direct 
the DG to investigate matters, to close the matter if the DG finds 
no contravention and to order for a further investigation if the 
DG finds a contravention in his report.

According to Section 18 of the Act “subject to the provisions of 
this Act, it shall be the duty of the Commission to eliminate 
practices having adverse effect on competition, promote and 
sustain competition, protect the interest of consumers and ensure 
freedom of trade carried on by other participants, in markets in 
India”. Accordingly, under the Act, the Commission is to take 
action against abuse of dominant position (such as predatory 
pricing and unfair or discriminatory conditions of prices). The 
abuse of dominant position by an enterprise is a serious violation 
under the Act and thus the consequences and penalties of such 
violations are discussed below.

The changes to the original section 26 may be noted. First the 
heading of the section was “Procedure for inquiry on complaints 
under section 19”. It has been changed to “Procedure for Inquiry 
under section 19”as now the process of inquiry may commence 
even on information and necessarily pursuant to a complaint. 
Then, the proviso to section 26(1) is new.
Section 26(2) provides for a case where the CCI is of the opinion 
that there is no prima facie case. It is to the effect that the CCI 
shall close the matter forthwith, and pass such orders as it deems 
fit, and send a copy of its order to the Central Government or the 
State government or the statutory authority or the parties 
concerned as the case maybe.
The corresponding sub-section, section 26(3), before the 
amendment, merely stated that the CCI shall dismiss the 
complaint and pass such orders as it deems fit, including 
imposition of costs, if necessary. The present sub-section 26(3) 
was originally section 26(2) and there is no change.

Sub-section 4 of section 26 has been amended by substitution of 
the word “may” in place of the word “shall”. Under the sub 
section as it stood before the amendment, no discretion was left 
with the CCI in the matter of sending a copy of the report to the 
Director General (“DG”) on his findings on an investigation, 
pursuant to the direction of the CCI under section 26(1). The 
CCI was bound to send a copy of the report to the parties 
concerned or to the Central Government or the State government 
or the statutory authority or the parties concerned as the case 
maybe. After the amendment, the CCI may send a copy of the 
report to the parties concerned, but shall forward a copy of the 
report referred to in sub-section (3) to the Central Government or 
the State Government or the statutory authority or the parties 
concerned as the case maybe, where the investigation was caused 
to be made based on a reference received from the Central 
Government or the State government or the statutory authority. 
The amendment does not contribute to transparency in the 
process, besides showing no justification for the difference in the 
treatment of the report.

Section 26(5): in a case where the DG reports that there is no 
contravention of the provisions of this Act, the CCI shall invite 
objections or suggestions from the Central Government or the 
State government or the statutory authority or the parties 
concerned as the case maybe, on such report of the DG. This is 
only an elaboration of the procedure set out in section 26(5) 
before the amendment, which merely required that the 
complainant shall be given an opportunity to rebut the findings 
of the DG.

The Changes in Section 26 of the Act [2]

Section 26(8): The new sub-section is itself explanatory.

(6) If, after consideration of the objections and suggestions 
referred to in sub section (5), if any, the Commission agrees with 
the recommendation of the Director General, it shall close the 
matter forthwith and pass such orders as it deems fit and 
communicate its order to the Central Government or the State 
Government or the statutory authority or the parties concerned, 
as the case may be.

Government or the statutory authority or the parties concerned, 
as the case may be, on such report of the Director General.

(7) If, after consideration of the objections or suggestions 
referred to in sub section (5), if any, the Commission is of the 
opinion that further investigations is called for, it may direct 
further investigation in the matter by the Director General or 
cause further inquiry to be made by in the matter or itself 
proceed with further inquiry in the matter in accordance with the 
provisions of this Act.

(8) If the report of the Director General referred to in sub-section 
(3) recommends that there is contravention of any of the 
provisions of this Act, and the Commission is of the opinion that 
further inquiry is called for, it shall inquire into such 
contravention in accordance with the provisions of this Act.]”

In the case of abuse of a dominant position the orders that the 
Commission may pass are set out in sections 27 and 28 of the 
Act. Section 27, a common provision covering anti-competitive 
agreements and abuse of dominance, sets out the orders that the 
Commission may pass on finding that an enterprise has 
contravened section 3 or section 4. Sections 27 and 28 were 
amended in 2007    .[3]

“Section 27: Where after inquiry the Commission finds that any 
agreement referred to in section 3 or action of an enterprise in a 
dominant position, is in contravention of section 3 or section 4, 
as the case may be, it may pass all or any of the following orders, 
namely:

(a) direct any enterprise or association of enterprises or person or 
association of persons, as the case may be, involved in such 
agreement, or abuse of dominant position, to discontinue and not 
to re-enter such agreement or discontinue such abuse of 
dominant position, as the case may be;

Consequence for Abuse of Dominant Position

I. Orders by the Commission after Inquiry into Agreements 
or Abuse of Dominant Position:

State government or the statutory authority or the parties 
concerned as the case maybe, on such report of the DG. This is 
only an elaboration of the procedure set out in section 26(5) 
before the amendment, which merely required that the 
complainant shall be given an opportunity to rebut the findings 
of the DG.
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(b) impose such penalty, as it may deem fit which shall be not 
more than ten per cent. of the average of the turnover for the last 
three preceding financial years, upon each of such person or 
enterprises which are parties to such agreements or abuse:
[Provided that in case any agreement referred to in section 3 has 
been entered into by a cartel, the Commission may impose upon 
each producer, seller, distributor, trader or service provider 
included in that cartel, a penalty of up to three times of its profit 
for each year of the continuance of such agreement or ten per 
cent. of its turnover for each year of the continuance of such 
agreement, whichever is higher.]

(2) In particular, and without prejudice to the generality of the 
foregoing powers, the order referred to in sub-section (1) may 
provide for all or any of the following matters, namely:

by order in writing, direct division of an enterprise enjoying 
dominant position to ensure that such enterprise does not abuse 
its dominant position.

(a) the transfer or vesting of property, rights, liabilities or 
obligations;
(b) the adjustment of contracts either by discharge or reduction 
of any liability or obligation or otherwise;
(c) the creation, allotment, surrender or cancellation of any 
shares, stocks or securities;
(d) [Omitted by Competition (Amendment) Act, 2007]
(e) the formation or winding up of an enterprise or the 
amendment of the memorandum of association or articles of 
association or any other instruments regulating the business of 
any enterprise;
(f) the extent to which, and the circumstances in which, 
provisions of the order affecting an enterprise may be altered by 
the enterprise and the registration thereof;

(g) any other matter which may be necessary to give effect to the 
division of the enterprise.
(3) Notwithstanding anything contained in any other law for the 
time being in force or in any contract or in any memorandum or 
articles of association, an officer of a company who ceases to 
hold office as such in consequence of the division of an 
enterprise shall not be entitled to claim any compensation for 
such cesser”.
Under section 28 as it originally stood, the CCI could only 
recommend to the Central Government that a dominant 
enterprise may be ordered to be divided. The 2007 amendment to 
section 28 authorizes the CCI itself to direct division of an 
enterprise enjoying dominant position to ensure that it does not 
abuse its dominant position.

Under section 33 as it originally stood, the CCI was empowered 
to issue a temporary injunction where it found that an enterprise 
was contravening any of sections 3 and 4 (abuse of dominant 
position), or 6, till the conclusion of the inquiry. Since issue of an 
injunction is only appropriate in the case of courts, section 33 
has been amended to the effect that in such a case, the 
Commission may, by order, temporarily restrain any party from 
carrying on such act until the conclusion of such inquiry or until 
further order, without giving notice to such party, where it deems 
it necessary.
Therefore it can be concluded that in case an enterprise is held 
by the CCI to have abused its dominant position, there are 
penalties that can be imposed and various directions that can be 
given by the Commission. It can impose a penalty. It can pass a 
“cease and desist order”, and pass such other orders as may be 
considered appropriate. It can also recommend to the Central 
Government for “division of dominant enterprise”.

(c) [Omitted by Competition (Amendment) Act, 2007]
(d) direct that the agreements shall stand modified to the extent 
and in the manner as may be specified in the order by the 
Commission;
(e) direct the enterprises concerned to abide by such other orders 
as the Commission may pass and comply with the directions, 
including payment of costs, if any:;

(f) [Omitted by Competition (Amendment) Act, 2007]
(g) pass such other [order or issue such directions] as it may 
deem fit.
[Provided that while passing orders under this section, if the 
Commission comes to a finding, that an enterprise in 
contravention to section 3 or section 4 of the Act is a member of 
a group as defined in clause (b) of the Explanation to section 5 of 
the Act, and other members of such a group are also responsible 
for, or have contributed to, such a contravention, then it may pass 
orders, under this section, against such members of the group.]”
Thus, Section 27 of the Act deals with orders by the CCI after 
inquiry into abuse of dominant position. The CCI may pass all or 
any of the following orders, namely:

The significant amendments to section 27 are that the penalty 
that may be ordered has been increased and the provision which 
empowered the Commission to award compensation has been 
omitted. The CCI has, in a short span of four years, imposed 
several headline penalties in abuse of dominance investigations, 
including a penalty of 6.3 billion rupees on DLF Limited in the 
DLF case   and most recently, a penalty of 17.73 billion rupees 
on Coal India Limited and its subsidiaries in Maharashtra State 
Power Generation Limited v Coal India Limited and Others 
(the Coal India case)  . At the same time, the CCI is also 
actively undertaking advocacy efforts to popularize competition 
compliance and the institution of competition compliance 
policies by Indian business houses.

[5]

It should be noted that the Act empowers the COMPAT, the 
appellate authority established under the Act, to adjudicate 
claims for compensation that may arise pursuant to an order of 
the CCI or COMPAT finding violations of the Act. There have 
not been any claims for compensation raised before the 
COMPAT thus far.

“Section 28: (1) The [Commission] may, notwithstanding 
anything contained in any other law for the time being in force, 
by order in writing, direct division of an enterprise enjoying 
dominant position to ensure that such enterprise does not abuse 
its dominant position.

II. Division of Enterprise Abusing Dominant Position:

III. Interim Orders: Section 33 [6]

[7]

may direct an enterprise with dominant position which has 
contravened Section 4 to discontinue such abuse of dominant 
position;
may impose penalty not exceeding ten percent of the average 
turnover of last three preceding financial years, upon a 
dominant enterprise contravening Section 4;
direct the enterprises concerned to abide by such other orders 
as the Commission may pass and comply with the directions, 
including payment of costs etc.

[4] This amounted to 7 per cent of DLF’s average turnover for the financial 
years 2008–2009, 2009–2010 and 2010–2011

[5] Case No. 3/2012. This amount to merely 3 per cent of the average 
turnover of Coal India and its subsidiaries for the financial years 2009–
2010, 2010–2011 and 2011–2012
[6] 6 Section 33: Where during an inquiry, the Commission is satisfied that 
an act in contravention of sub-section (1) of section 3 or sub-section (1) of 
section 4 or section 6 has been committed and continues to be committed
or that such act is about to be committed, the Commission may, by order, 
temporarily restrain any party from carrying on such act until the 
conclusion of such inquiry or until further orders, without giving notice to 
such party, where it deems it necessary.]

[7] Book on Competition law in India – Policy, Issues and Developments, 
Third Edition 2014, Pg. 197 authored by T. Ramappa

[4]


